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In this case, the respondent is charged with a violation
of mandatory safety standard 30 CFR 77.404(a), which
provides as follows:

(a) Mobile and stationary machinery
and equipment shall be maintained in
safe operating condition and machinery
or equipment in unsafe condition shall
be removed from service immediately.

Petitioner's counsel argued that the testimony and
evidence adduced here establishes that there was a problem
with the bulldozer throttle linkage, that two months prior
to the accident the operators of that equipment noted a
problem with the throttle linkage, and that a mechanic had
worked on it several times prior to the accident.  Further,
counsel asserted that the mechanic had been instructed by
his supervisor to work on the linkage, that the supervisor
knew there was a problem concerning the failure of the throttle
linkage to cut off the machine, and that this is established
by the fact that alternative means were sought to shut the
machine .off.  Counsel concludes that the respondent has
presented no evidence that there was nothing wrong with the
throttle linkage (Tr. 96-97).

Respondent's counsel asserted that "this throttle
linkage is sort of a mysterious piece of equipment because
sometimes it works and sometimes it doesn't." Counsel suggests
that there is no indication that the throttle linkage failed
to work on the day of the accident, and his view of this
case is that it is one of interpretation of section 77.404 (a)
(Tr. 98).

Respondent's counsel argues that for a machine to be in
violation of section 77.404(a), it must be established that
it has a defect which is likely to result in an injury.
Counsel submits that given the fact that the throttle linkage
in question did not work properly, this condition could not
reasonably result in an injury.  Citing the testimony of
Mr. Holt and Mr. Siria that not all equipment defects necessarily
render the equipment unsafe, counsel points to the fact that
in this case there was an alternative method of shutting off
the machine from inside the cab by means of the hydraulic
system, and that the experienced accident victim was more
than likely aware of this alternative method (Tr. 98).
Even assuming a violation, counsel asserts that a very low
penalty should be assessed because of the fact that mine
management was not advised of any defects, and had no knowledge
of any defective throttle (Tr. 99).

982s confirmed that a complete new throttle
